IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

UNITED STATES OF AMERICA

Criminal No. 01-455-A

)
)
V. )
)
ZACARIAS MOUSSAQUI )

MOTION AND MEMORANDUM FOR REGULAR CELL-SIDE ACCESSTO
MR.MOUSSAOUI BY STANDBY COUNSEL,ANDTHEIRMENTAL HEALTH EXPERTS

COMES NOW, stand-by counsel, and moves this Court to order the U.S. Marshals Service
to arrange with the Alexandria Detention Center for regular cell-side access to Mr. Moussaoui by
stand by counsel and their mental health experts.*

BACKGROUND

But for a brief contact by Mr. Yamamoto, stand by counsel has not spoken with
Mr. Moussaoui since April 22, 2002.2 Despite repeated attempts, Mr. Moussaoui has declined all
visitswith counsel or their staff. Counsel get no further than the downstairs of thejail, and have not
been permitted cell-side access.*  Correspondence from stand by counsel to Mr. Moussaoui is

returned. Dr. Patterson, the Court appointed expert, was finally able to get Mr. Moussaoui to talk

! At the April 22, 2002 hearing, following Mr. Moussaoui’s request to represent
himself, the Court advised “[i]f you wind up becoming standby counsel, I'm still going to require
that you make efforts to communicate with the defendant about some of these deadlines and what
he hasto do.” [Tr. At 57].

2 As noted by the Court’s July 11, 2002 order, Mr. Moussaoui “has vehemently and
categorically refused to meet with or even accept communicationswithMr. Y amamoto.” [C.R. 310].
Mr. Y amamoto was permitted cell accessto Mr. Moussaoui, but rather than talking, Mr. M oussaoui
read aloud from the Koran as Mr. Y amamoto attempted to talk with him.

3 With cell-side access, counsel can observe Mr. Moussaoui through the “food slot,”
and talk with him.



to him, though not asfully requested, by continuing to seeMr. Moussaoui at hiscell. Thesecell-side
visitsby Dr. Patterson were carried out pursuant to the Court’ sorder that Dr. Patterson examine Mr.
Moussaoui.* Thejail has advised, that absent a court order, it will not accommodate the requested
cell-side visits.

CELL-SIDEVISITSAREREQUIRED IN ORDER FOR STAND BY COUNSEL TO BE OF
MEANINGFUL ASSISTANCE TO MR. MOUSSAQUI, AND/OR PREPARE A DEFENSE

Dr. Amador notes in his declaration in support of this motion that cell-side visits by stand
by counsel, or appropriate staff, aswell as by defense mental health experts are both clinically and
forensically necessary. (See Attachment A.)° Stand by counsel sought the advice and assistance of
Dr. Amador regarding the steps they should take to attempt a reconciliation of the relationship in
order to beableto assist Mr. Moussaoui inthat role (or ascounsdl if reinstated), to continueto assist
in determining competence issues, and to continue to explore the existence of mental health issues
relevant to the guilt and/or penalty phases of the trial .°

As can be seen from Dr. Amador’s declaration, regular cell-side visits are essential to
Mr. Moussaoui’ s psychological, aswell aslegal, well-being. See Attachment A, paragraphs 10-12
(noting the effects of increased paranoia, and the importance of regular contact with those who do
not sharethe paranoid preoccupations). If Dr. Amador iswrong about Mr. Moussaoui’ smental state,

cell-side visits will surely do no harm, and in fact would permit Mr. Moussaoui the opportunity to

4 The cell door was actually opened for Dr. Patterson, and he was permitted inside.

Though inside cell visits would be far preferable, for the interim, this motion requests the less
intrusive opportunity for regular cell-side “food slot” visits.

5 Attachment A isfiled Under Seal.

6 This seems even more essential than ever following the telephone conference call

with the Court on July 15, 2002.



show that he can communicate rationally, something the Court will need to know in the event heis
permitted to examine witnesses and make argumentsto ajury.

Second, with regard to stand by counsel’ sobligation to be prepared to defend Mr. M oussaoui
should he be relieved of his pro se status, cell-side visits by defense mental health experts are
essential. Defense experts have aready highlighted, given Mr. Moussaoui’ s conduct, writings, and
history, the likelihood that Mr. Moussaoui is suffering from amajor mental illness. This evidence
puts counsel on notice of the need to further investigate Mr. Moussaoui’s mental health so that
appropriate Rule 12.2 and/or the requested penalty phase mental health notices can be provided.’
Access to Mr. Moussaoui by defense mental health experts, who have aready studied his writings
and background, will further assist in the continuing evaluation of his competence to proceed.

CONCLUSION

For the reasons stated above, and as set forth in the declaration of Dr. Amador, it is
respectfully requested that the Court direct the U.S. Marshals to arrange with the Alexandria
Detention Center for regular cell-side visits by undersigned or their staff, and with defense mental
health experts.

Respectfully submitted,

STAND-BY COUNSEL

! See Government’ sMotion and | ncorporated Memorandum Regarding Mental Health

Evidence [C.R. 93] and Response [C.R. 103].
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Frank W. Dunham, Jr. Judy Clarke
Federal Public Defender Federal Defenders of
Eastern District of Virginia Eastern Washington and Idaho
1650 King Street, Suite 500 10 N. Post, Suite 700
Alexandria, VA 22314 Spokane, WA 99201
(703) 600-0808 (703) 600-0855

1S 1S
Gerdd T. Zerkin Alan H. Yamamoto
Assistant Federal Public Defender 108 N. Alfred Street
Eastern District of Virginia Alexandria, VA 22314
830 E. Main Street, Suite 1100 (703) 684-4700

Richmond, VA 23219
(804) 565-0880

1S
Edward B. MacMahon, Jr.
107 East Washington Street
P.O. Box 903
Middleburg, VA 20117
(540) 687-3902

CERTIFICATE OF SERVICE

| hereby certify that a true copy of the foregoing Motion and Memorandum for Regular
Cell-Side Access to Mr. Moussaoui by Stand by Counsel, and Their Mental Health Experts was
served viafacsimile and first class mail upon AUSA Robert A. Spencer, AUSA David Novak, and
AUSA KennethKaras, U.S. Attorney’ s Office, 2100 Jamieson Avenue, Alexandria, Virginia22314
and viafirst class mail to Zacarias Moussaoui, ¢/o Alexandria Detention Center, 2001 Mill Road,
Alexandria, VA 22314 this 17th day of July, 2002.

IS
Frank W. Dunham, Jr.
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